CONFIDENTIALITY AGREEMENT

This Confidential Agreement (“Agreement”) is made on this ____ of _______ 2020
BETWEEN

Smartbox Ecommerce Solutions Private Limited a company having its Registered Office at D-868 New Friends Colony, New Delhi 110025, India and Corporate Office at Fusion Square, Plot No. 5A & 5B,

8th Floor, Sector 126, Noida, UP – 201303, India (hereinafter referred to as “Company”) of the one part
AND

XXX___________________, a Company incorporated under the laws of India and having its office at _____________________________________________ (hereinafter referred to as “Customer”) of the OTHER PART.  

The expressions “Customer” and “Company” shall unless repugnant to the context or meaning thereof mean and include legal successors, legal assigns, etc. as the case may be.

Customer and Company are individually referred to as “Party” and collectively as “Parties”.

WHEREAS 

To facilitate discussions relating to a possible transaction or relationship (the "Proposed Transaction") between Customer and Company and to perform their respective obligations under any definitive Agreement executed by them in the Proposed Transaction (hereafter, the "Business Purpose"). It is necessary for either Party to disclose to the other Party certain information relating to potential business opportunities, which are confidential, proprietary and valuable in nature. As a condition to furnishing such information, the Parties mutually agree to treat any “Confidential Information” (as defined below) in accordance with the provisions of this Agreement and to take or abstain from taking certain other actions set forth herein.  

NOW THEREFORE in consideration of the foregoing and the mutual covenants herein contained, the Parties hereby agree as follows and this Agreement witnesseth as under:

1.
All Proprietary and Confidential Information disclosed or given access to or otherwise provided to Parties at any time either in contemplation of or otherwise in connection with the Business Purpose shall at all times be and shall be deemed to be so disclosed on terms of strict confidence, permanently prohibiting further disclosure or use which is not authorised under this Agreement.

For the purposes of this Agreement:

“Confidential Information” shall mean and include all information and intellectual property whether commercial, product, procedure of software, financial, technical or otherwise, of the Disclosing Party in whatever form, together with all analysis, compilations data studies or other documents prepared by the Receiving Party which are derived from or in connection with such information or which contains or are based in whole or in part upon such information, the fact that such information has been made available, that discussions concerning the Business Purpose are taking place and that this Agreement has been entered into;

“Disclosing Party” shall means the party disclosing Confidential Information, and for the avoidance of doubt, includes its holding and subsidiary companies and subsidiary companies of any of its holding companies; and

“Receiving Party” shall means the party receiving Confidential Information.

2.
DISCLOSURE OF CONFIDENTIAL INFORMATION

2.1
Each party will disclose and provide to the other such Confidential Information as the Disclosing Party deems is necessary for the Business Purpose.

2.2
The Receiving Party will not disclose confidential Information to any person firm, corporation, association or any other entity for any other reason or purpose whatsoever unless written permission allowing such disclosure has been taken from the Disclosing Party. Provided however, that such party may disclose the Confidential Information on a need –to-know basis only to its legal and other professional advisers and the staff, both support and management, employed by it or any of its subsidiaries, affiliated or associate companies with a bonafide need to know, but only to the extent necessary to carry out the Business Purpose. Each party agrees to instruct all such legal and other professional advisers and the staff, not to disclose such Confidential Information to third parties, including consultants, without the prior written permission of the disclosing party. 

2.3
The Receiving party will not utilize, deploy, exploit, or use in any other manner whatsoever (except as contemplated by this Agreement) the Confidential Information other than for the Business Purpose without the prior written consent of the Disclosing party. Customer will not use product architecture details and technical details for building a similar product internally. Architectural details are only for discussion, empanelment and commercial consideration in a deal and not for sharing with an internal development team or with an external company. Any breach in this aspect will be construed as infringement of IPR [Intellectual Property Rights] and automatically entitles the disclosing party for proper legal recourse to correct the anomaly. The disclosing party may recover the cost of loss of business opportunity and cost of IPR damages from the receiving party in the event of such a breach in IPR.
3.
STANDARD OF CARE

3.1
The Receiving party must protect the Confidential Information of the Disclosing party and, in doing so, must use no less than the highest degree of care that such party applies to its own proprietary or secret information.

3.2
The Confidential Information must be stored and handled in such a way as to prevent unauthorized disclosure.

4.
EXCLUDED INFORMATION


The obligations pursuant to this Agreement do not apply to any Confidential Information that: -

4.1
is lawfully in possession of the Receiving party prior to receipt from the Disclosing party,

4.2
is or becomes publicly known, otherwise than as a consequence of a breach of this Agreement;

4.3
is developed independently by the Receiving Party;

4.4
is disclosed by the Receiving party to satisfy a requirement of, or demand by a competent court of law or governmental or regulatory body;

4.5
is disclosed to a third party by the Receiving Party pursuant to written authorization from the Disclosing Party.

5.
RETURN OF CONFIDENTIAL INFORMATION


The Disclosing Party may give notice in writing at any time requiring that any part of the Confidential Information disclosed to it pursuant to this Agreement and any copies thereof either returned or destroyed, such return or destruction to be combined with a notice to the Disclosing party to the effect that upon such return or destruction the Receiving Party has not knowingly retained in its possession or under its control either directly or indirectly, any Confidential Information or copies thereof, and the Receiving Party must comply with any such request within thirty (30) days of receipt of such request.

 6.
NO COMMITMENT

Nothing in this Agreement imposes on either party an obligation to enter into any Agreement or transaction and in particular will not oblige either party to enter into any Agreement pursuant to the Business Purpose.

7.
AMENDMENTS AND ASSIGNMENT

No amendment to or assignment of the benefit of any of the provisions of this Agreement will be effective unless consented to in writing by the parties to this Agreement.

8.
NO TRANSFER OF TITLE, NO LICENSE 

Each party recognizes and agrees that nothing contained in this Agreement will be construed or implied as granting any rights to the receiving party, by license or otherwise under any trade secrets, patents or copyright, to any of the disclosing party’s Confidential Information except as specified in this Agreement.

9. 
NO WAIVER

The failure to enforce or to require the performance at any time of any one or more of the provisions of this Agreement will not be construed to be a waiver of such provision, and will not affect either the validity of this Agreement or any part hereof or the right of any party thereafter to enforce each and every provision in accordance with the terms of this Agreement.

10.
ENTIRE AGREEMENT

10.1
This Agreement contains the entire Agreement of the parties with respect to the subject matter of this Agreement and supersedes all prior Agreements between the parties, whether written or oral, with respect to the subject matter of this Agreement.

10.2
The provisions of this Agreement shall be superseded by any subsequent long form purchase Agreement in relation to the Business Purpose, which may be entered into between the parties.

11.
GOVERNING LAW

11.1
Each party acknowledges that all the disclosing party’s Confidential Information is owned solely by the disclosing party (or its licensors) and that the unauthorized disclosure or use of such Confidential Information would cause irreparable harm and significant injury, the degree of which may be difficult to ascertain. Accordingly, each party agrees that, in the event of any breach of this Agreement, the disclosing party shall be entitled to seek specific performance and other injunctive relief not exceeding the amount of such damages/loss duly evidenced and suffered in addition to such other remedies as may be afforded by applicable law.

11.2
This Agreement shall, in all respects, be governed by and construed in all respects in accordance with the laws of the Republic of India. 

12
DISPUTE SETTLEMENT – ARBITRATION

12.1
Any dispute, violation, controversy, contest or claim arising out of or relating to this Agreement or the breach, termination or validity thereof (hereinafter the “Disputes”) shall be resolved amicably in the first instance. Unresolved dispute if any, shall be referred to a panel of three arbitrators one each to be appointed/nominated by each Party and the third arbitrator to be decided by the arbitrators so appointed by both the parties. In the event that either party fails to nominate its arbitrator within 30 days of being notified by the other party of its nomination or the two appointed arbitrators failing to agree on the third arbitrator, the said appointment(s) shall be made by the competent court. The arbitration proceedings shall be conducted as per the provisions of the Arbitration and Conciliation Act, 1996 as amended from time to time and rules made there under. The decision of the panel of arbitrators shall be final and binding on both the Parties. The language of arbitration shall be English and the seat of arbitration shall be at New Delhi.

12.2
The Arbitrators shall be entitled to determine all issues pertaining to the Disputes including the amount of damages payable, award return of confidential information to the disclosing party and pass such other award as the facts and circumstances of the violation may merit. 

13.
NOTICES 

All notices, demands or other communications under this Agreement must be given or made in writing, and must be delivered personally, or sent by fax, as follows:-
	If to Company, at
	If to Customer, at

	Smartbox Ecommerce Solutions Pvt. Ltd.

Fusion Square, Plot No. 5A & 5B,

8th Floor, Sector 126, Noida, UP – 201303, India
Attention of: Amit Sawhney

	XXXX
Attention of:  


Or at such other address or to such fax number as may be designated by written notice from such party.

Any notice, demand or other communications given or made personally or by fax in the manner prescribed in this paragraph will be deemed to have given, in the case of a fax, when received in full by the recipient, or in the case of personal delivery, when such delivery is made.

14.
TERMINATION

14.1
This Agreement will remain in effect for three years from the date of signing of this Agreement, unless terminated earlier in accordance to the terms of this agreement.

14.2
The Parties can renew or extend the term of this Agreement on mutually accepted terms and conditions.   

IN WITNESS WHEREOF, the parties hereto have executed this Agreement by their duly authorised officers or representatives.

	By, for and on behalf of the within named 

Smartbox Ecommerce Solutions Private Limited
	By, for and on behalf of the within named 

XXXX 

	Authorized Signatory
	Authorized Signatory

	Name: Amit Sawhney
	Name: 

	Title: Director
	Title: 

	Date :
	Date: 
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